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IN THE COURT OF COMMON PLEAS 
LAKE COUNTY, OHIO   

CASE NO. 12-CV-001097 
 
JUDGE JOSEPH GIBSON 
 

WILLIAM J. HENRY,  
 
Plaintiff, 

 
vs. 

 
MICHAELS STORES, INC., 
 

Defendant. 
 

  

 

 
CLASS ACTION SETTLEMENT AGREEMENT AND RELEASE 

 
This Class Action Settlement Agreement and Release and all associated exhibits or 

attachments (the “Settlement Agreement”) is entered into by and between Plaintiff William J. 

Henry (“Plaintiff”), individually and in his representative capacity on behalf of the Class 

Members, on the one hand, and Michaels Stores, Inc. and its former, current, and future parents, 

affiliates, assigns, insurers, and subsidiaries (collectively, “Defendant” or “Michaels”), on the 

other hand.1 

RECITALS 

WHEREAS, on or around April 30, 2012, Plaintiff filed a putative Class Action 

Complaint (the “Complaint”) against Michaels in the Court of Common Pleas of Lake County, 

Ohio, No. 12-CV-001097 (the “Lawsuit”), in which Plaintiff asserted claims against Michaels 

for violation of O.R.C. § 1345.01 et seq., breach of contract, unjust enrichment, and fraud; 

WHEREAS, Plaintiff alleges that Michaels conduct occurred between January 1, 2009 

and about October 7, 2011; 

WHEREAS, Michaels generally and specifically denies the allegations in the Lawsuit, 

that Plaintiff or the putative class have been damaged in any sum whatsoever, and that Plaintiff 

or the putative class are entitled to any relief; 

WHEREAS, on October 25, 2012, the Court granted in part a motion to dismiss filed by 

Michaels, dismissing Plaintiff’s breach of contract claim but permitting the remaining claims to 

go forward; 
                                                 
1 Throughout this Settlement Agreement, if not otherwise defined, all capitalized terms shall 
have the meaning given to them in Section 1 below. 
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WHEREAS, contemporaneously with Class Counsel’s execution of this Settlement 

Agreement, Plaintiff filed an Amended Class Action Complaint, asserting claims against 

Michaels for violation of O.R.C. § 1345.01 et seq., unjust enrichment, fraud and negligent 

misrepresentation; 

WHEREAS, the Parties have engaged in discovery and have analyzed the relevant legal 

issues with regard to the claims in the Lawsuit and potential defenses thereto.  Plaintiff and his 

counsel contend that the Lawsuit has merit.  Michaels and its counsel contend that the Lawsuit 

does not have merit, that class certification is inappropriate, and that Michaels has defenses that 

could eliminate or reduce liability and monetary recovery in this case.  The Parties have also 

considered the uncertainties of trial and the benefits to be obtained under the proposed settlement 

and have considered the costs, risks, and delays associated with the continued prosecution of this 

time-consuming litigation and the likely appeals of any rulings in favor of either Plaintiff or 

Michaels; 

WHEREAS, the Parties engaged in arms-length negotiations, and on November 11, 

2013, the Parties participated in a mediation.  Following the mediation, the Parties, through their 

respective counsel, continued to negotiate, both through the mediator and directly with each 

other, and ultimately came to terms on this Settlement Agreement; 

WHEREAS, the Parties recognize and agree that it is in their mutual best interests to 

resolve their differences as set forth herein.  The Parties also recognize and agree that none 

admits to any wrongdoing and that the agreements and releases set forth below represent the 

Parties’ compromise of disputed matters in order to avoid the delay and uncertainties of litigation 

and the further disruption and expense of the Lawsuit; 

WHEREAS, the Parties wish to fully, finally, and completely resolve all claims, causes 

of action, demands, liabilities, losses and damages of any kind, known or unknown, as defined in 

this Settlement Agreement, including Plaintiff’s rights to be compensated for such claims.   

NOW, THEREFORE, in exchange for the mutual covenants and promises contained 

herein and other good and valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged, the Parties agree as follows: 

AGREEMENT 

In consideration of the covenants and agreements set forth herein, Plaintiff, the 

Settlement Class, and Michaels, themselves and through their undersigned counsel, agree to 
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settle the Lawsuit, subject to Court approval, under the following terms and conditions: 

 

1. DEFINITIONS.   

As used in all parts of this Settlement Agreement, the following terms have the meanings 

specified below: 

1.1 “Administrator” means the class administrator retained by 

Michaels to administer the Settlement. 

1.2 “Class” means “All persons who purchased custom framing 

products and/or services from one of Defendant’s stores in Ohio between January 1, 2009 and 

October 7, 2011, during a week where Defendant was advertising or promoting a discount for 

custom framing products and/or services.” 

1.3 “Class Counsel” means the law firm of Dworken & Bernstein Co., 

L.P.A. 

1.4 “Class Member” means any person who is included in the Class.  

1.5 “Class Notice” means collectively the Summary Notice and the 

Full Notice to be approved by the Court substantially in the forms attached hereto as Exhibits B-

1 and B-2. 

1.6 “Court” means the Lake County Ohio Court of Common Pleas. 

1.7 “Effective Date” means the date on which the Judgment becomes 

Final. 

1.8 “Final” means: (i) the date of final affirmance on an appeal of the 

Judgment; (ii) the date of final dismissal with prejudice of the last pending appeal from the 

Judgment; or (iii) if no appeal is filed, the expiration date of the time for the filing or noticing of 

any form of valid appeal from the Judgment, and the final denial of any objection to the 

Settlement, whether by the trial court or on any appeal of such objection.  Notwithstanding the 

foregoing, any proceeding or order, or any appeal or petition for a writ pertaining solely to the 

award of attorneys’ fees or costs shall not, by itself, in any way delay or preclude the Judgment 

from becoming Final. 

1.9 “Full Notice” means the notice form to be approved by the Court 

substantially in the form attached hereto as Exhibit B-1. 
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1.10 “In-Store Cash-Value Certificate” means the Michaels cash-value 

certificate in the amount of $10.00 substantially in the form attached hereto as Exhibit C-2 to be 

issued in accordance with the terms of this Settlement Agreement. 

1.11 “Judgment” means an order of final approval and judgment 

regarding the Settlement, to be entered and filed by the Court substantially in the form attached 

hereto as Exhibit D.  

1.12 “Litigation” means the lawsuit entitled WILLIAM J. HENRY, 

Plaintiff, individually and on behalf of all others similarly situated v. MICHAELS STORES, 

INC., Defendant, Lake County Court of Common Pleas, Civil Action No. 12-CV-001097.   

1.13 "Michaels” or “Defendant” means Michaels Stores, Inc. and its 

former, current, and future parents, affiliates, insurers, assigns and subsidiaries. 

1.14 “Michaels Counsel” means the law firm of Winston & Strawn 

LLP. 

1.15 “Notice of Settlement Payment Cash-Value Certificate” means 

the notice form to be approved by the Court substantially in the form attached hereto as Exhibit 

B-3. 

1.16 “Parties” or “Settling Parties” means Plaintiff, on behalf of 

himself and the Settlement Class, and Michaels. 

1.17 “Plaintiff” means William J. Henry. 

1.18 “Preliminary Approval Date” means the date on which the Court 

enters the Preliminary Approval Order. 

1.19 “Preliminary Approval Order” means an order to be executed 

and filed by the Court substantially in the form attached hereto as Exhibit A. 

1.20 “Released Parties” means, collectively, Michaels and its 

predecessors, successors, and all former, current, and future related parents, companies, 

divisions, assigns, subsidiaries, and affiliates, and, collectively, their respective former, current, 

and future directors, officers, employees, agents, representatives, attorneys, shareholders, 

fiduciaries, insurers, assigns, heirs, executors, administrators, beneficiaries, insurers and trustees. 

1.21 “Settlement” means the settlement of the Litigation and claims, 

effectuated by this Settlement Agreement.   
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1.22 “Settlement Agreement” means this Class Action Settlement 

Agreement and Release and all of its attachments and exhibits, which the Settling Parties 

understand and agree set forth all material terms and conditions of the Settlement between them, 

and which is subject to Court approval.  It is understood that Michaels obligations for payment 

under this Settlement Agreement are conditioned upon, among other things, the occurrence of 

the Effective Date. 

1.23 “Settlement Class” means those persons who are members of the 

Class who have not properly and timely opted out of the Litigation, as discussed herein.  

1.24 “Settlement Class Member” means any person who is included in 

the Settlement Class. 

1.25 “Settlement Hearing” means a hearing set by the Court to take 

place for the purpose of (i) determining the fairness, adequacy and reasonableness of the 

Settlement Agreement and associated settlement pursuant to class action procedures and 

requirements; and (ii) entering Judgment. 

1.26 “Settlement Payment” means the Michaels cash-value certificate 

in the amount of $32.50 substantially in the form attached here to as Exhibit C-1 to be issued to 

Settlement Class Members in accordance with the terms of this Settlement Agreement. 

1.27 “Summary Notice” means the notice form to be approved by the 

Court substantially in the form attached hereto as Exhibit B-2.  
 

2. SETTLEMENT TERMS AND CONDITIONS. 

2.1 Certification of the Class.  For the purposes of the Settlement only 

and the proceedings contemplated herein, the Parties stipulate and agree that the Class shall be 

certified in accordance with the definition contained in Section 1.2 above.  The Parties agree that 

certification of the Class is for settlement purposes only and is in no way an admission that class 

certification is proper under the more stringent standard applied for litigation purposes. 

2.1.1 Decertification of the Class if Settlement Not Approved.  

Michaels does not consent to certification of the Class for any purpose other than to effectuate 

settlement of the Litigation.  If the Court does not enter Judgment approving the Settlement 
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reflected in this Settlement Agreement, or if for any other reason the Judgment does not become 

Final, is successfully objected to, or is successfully challenged on appeal, any certification of any 

Class will be vacated and the Parties will be returned to their positions with respect to the 

Litigation as if the Settlement Agreement had not been entered into.  In the event the Settlement 

is voided by Michaels pursuant to this Settlement Agreement or is not approved by the Court, or 

should the Judgment not become Final, the Settlement shall not constitute an admission of any 

kind, and the fact that the Parties were willing to stipulate to class certification as part of the 

Settlement will have no bearing on, and will not be admissible in connection with, the issue of 

whether a class should be certified in a non-settlement context in this Litigation or any other 

action, and in any of those events, Michaels expressly reserves the right to oppose class 

certification.  Further, in such event: (a) any Court orders preliminarily or finally approving the 

certification of any class contemplated by this Settlement Agreement shall be null, void, and 

vacated, and shall not be used or cited thereafter by any person or entity; and (b) the fact of the 

settlement reflected in this Settlement Agreement, that Michaels did not oppose the certification 

of a Class under this Settlement Agreement, or that the Court preliminarily approved the 

certification of a Class, shall not be used or cited thereafter by any person or entity in any 

manner whatsoever, including without limitation any contested proceeding relating to the 

certification of any class.   

2.2 Award to the Settlement Class.   Within thirty (30) days of the 

Effective Date, Michaels will cause the Administrator to send the Notice of Settlement Payment 

Cash-Value Certificate, which will instruct each Settlement Class Member how to obtain a 

Settlement Payment consisting of one $32.50 Michaels cash-value certificate (substantially in the 

form appended as Exhibit C-1), on terms and conditions set forth herein.  There shall only be one 

Settlement Payment available per Settlement Class Member.  The Settlement Payment will not 

be replaced if lost or stolen.  At the time the Settlement Payment is issued by the Administrator 

either by download or by mail, each Settlement Class Member will have the opportunity to 

request that the cash-value certificate be made out in the name of any individual that he/she 
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chooses.  Settlement Class Members who fail to utilize their Settlement Payment in a timely 

fashion shall, like all Settlement Class Members, remain subject to the terms of the Judgment. 

2.2.1 Terms and Conditions of Cash-Value Certificates.  The 

Settlement Payment shall be governed by the following terms and conditions:  (i) The cash-value 

certificate is to be used on a single, in-store transaction  of any number of items at a Michaels 

retail store in Ohio; (ii) no more than one cash-value certificate may be redeemed in any one 

transaction; (iii) the cash-value certificate is valid on regular, sale, promotional and/or clearance 

priced items; (vi) the cash-value certificate is not valid on purchases of Michaels classes, any 

third-party or Michaels gift cards, or general-use prepaid cards; (v) the cash-value certificate is 

not valid on prior purchases; (vi) the cash-value certificate is not redeemable for telephone orders 

or Michaels.com (or other e-commerce means) purchases; (vii) after it is downloaded or received 

from the Administrator as set forth above, the cash-value certificate is void if transferred, copied, 

sold, purchased, and where prohibited; (viii) only the holder whose name is identified on the 

cash-value certificate may redeem the certificate, the original cash-value certificate must be 

surrendered at time of purchase, and the holder may be required to show valid photo 

identification; (xi) the cash-value certificate is not redeemable for cash and no cash or credit will 

be given back to the customer (i.e., any unused portion is forfeited); (x) to the extent an 

employee receives a cash-value certificate, no employee discounts may be utilized in connection 

with its redemption; (xi) the cash-value certificate cannot be redeemed as cash or merchandise 

credit if merchandise is returned; (xii) the cash-value certificate is not a gift card or gift 

certificate under Ohio law; (xiii) the cash-value certificate cannot be replaced or redeemed if lost 

or stolen; and (xiv) the cash-value certificate will reflect a 120-day expiration date (from the date 

the Notices of Settlement Payment Cash-Value Certificate are mailed or emailed by the 

Administrator, as described below). 

2.3 Potential Further Payments by Michaels.  If less than 40% of the 

Class Members who were sent the Summary Notice (less any individuals to whom the 

Administrator is unable to deliver a Summary Notice due to change of address or otherwise) 
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request a Settlement Payment, $475,000 will be paid or provided for by Michaels as provided 

below in Sections 2.3.1, 2.3.2, and 3.2.6.  For example (for purposes of this determination 

anywhere in this Settlement Agreement), if 200 notices are sent, with 100 not deliverable, “less 

than 40%” means 39 or less. 

2.3.1 In-Store Cash-Value Certificates.  If the conditions of Section 

2.3 are triggered, Michaels will cause to be distributed $275,000 in the form of $10.00 In-Store 

Cash-Value Certificates (substantially in the form appended as Exhibit C-2).  In-Store Cash-

Value Certificates will be distributed to customers as they enter into Michaels stores in Ohio.  In-

Store Cash-Value Certificates will be distributed reasonably equally in Michaels stores 

throughout Ohio, over the course of a period of no more than twenty-one (21) days, beginning 

within thirty (30) days after the Administrator has provided written notice to Class Counsel and 

Michaels Counsel consistent with Section 3.2.6 that the conditions of Section 2.3 have been 

triggered.  The In-Store Cash-Value Certificates shall be governed by the following terms and 

conditions: (i) the cash-value certificate is to be used on a single, in-store transaction of any 

number of items at a Michaels retail store in Ohio; (ii) no more than one cash-value certificate 

may be redeemed in any one transaction; (iii) the cash-value certificate is valid on regular, sale, 

promotional and/or clearance priced items; (iv) the cash-value certificate is not valid on 

purchases of Michaels classes, any third-party or Michaels gift cards, or general-use prepaid 

cards; (v) the cash-value certificate is not valid on prior purchases; (vi) the cash-value certificate 

is not redeemable for telephone orders or Michaels.com (or other e-commerce means) purchases; 

(vii) the cash-value certificate is void if copied, sold, purchased, and where prohibited; (viii) the 

original cash-value certificate must be surrendered at time of purchase; (ix) the cash-value 

certificate is not redeemable for cash and no cash or credit will be given back to the customer 

(i.e., any unused portion is forfeited); (x) the cash-value certificate cannot be redeemed as cash 

or merchandise credit if merchandise is returned; (xi) the cash-value certificate is not a gift card 

or gift certificate under Ohio law; (xii) the cash-value certificate cannot be replaced or redeemed 

if lost or stolen; (xiii) Michaels employees are not eligible to accept or redeem the cash-value 
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certificate; and (xiv) the cash-value certificate will reflect a 60-day expiration date from the first 

date the cash-value certificates are distributed in the Ohio stores. 

2.3.2 Gift Cards to Schools.  If the conditions of Section 2.3 are 

triggered, Michaels will cause to be distributed $200,000 in the form of Michaels store gift cards 

to Ohio schools identified as special education public schools by the State of Ohio Department of 

Education, and other Ohio public schools previously chosen by Plaintiff and Michaels.  The 

manner of distribution to the chosen schools has been determined in a fashion previously agreed 

upon by Plaintiff and Michaels.  The Parties have also previously agreed upon a joint press 

release to be released in the event that the conditions of Section 2.3 are triggered. 

2.4 Incentive Award to Plaintiff.  Subject to Court approval and the 

occurrence of the Effective Date, the Parties agree that Plaintiff shall be entitled to apply to the 

Court for an incentive award of up to $10,000, in recognition of the amount of time and effort 

spent by Plaintiff as the class representative.  Michaels will not object to an incentive award of 

$10,000 or less.  In the event this Settlement Agreement is approved and the Judgment becomes 

Final, and the incentive award is approved by the Court, Michaels shall pay within fourteen (14) 

days after the date of such approval or of the Effective Date, whichever is later, the incentive 

award of up to $10,000 to Plaintiff.  Such payment shall constitute full and final compensation 

and consideration for Plaintiff’s efforts as the class representative in the Litigation.  If the Court 

ultimately awards an incentive award of any amount less than $10,000, such lesser award will 

not provide Plaintiff or Class Counsel any basis for voiding or terminating the Settlement. 

2.5 Attorneys’ Fees and Costs.  Subject to Court approval and the 

occurrence of the Effective Date, Class Counsel shall have the right to petition the Court for 

attorneys’ fees and allowable Litigation costs and expenses of up to $990,000, to which Michaels 

will not object.  No later than ten (10) days before the Settlement Hearing, Class Counsel shall 

file a motion for fees and costs, consistent with this Settlement Agreement.  Plaintiff and Class 

Counsel agree that they shall be responsible for justifying the amount of this cost and fee 

payment to the Court.  In the event this Settlement Agreement is approved and the Judgment 
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becomes Final, and the attorneys’ fees and costs are approved by the Court, Michaels shall pay 

within fourteen (14) days of the date of such approval or of the Effective Date, whichever is 

later, the attorneys’ fees and costs.  Payment made pursuant to this Paragraph shall constitute full 

satisfaction of any claim for fees and/or costs, and Plaintiff and Class Counsel, on behalf of 

themselves and all Class Members, agree that they shall not seek nor be entitled to any additional 

attorney fees or costs under any theory or circumstance.  Class Counsel shall provide Michaels 

with the pertinent taxpayer identification number and a Form W-9 for reporting purposes.  Other 

than any reporting of this fee payment as required by this Settlement Agreement or law, which 

Michaels shall make, Class Counsel and Plaintiff shall alone be responsible for the reporting and 

payment of any federal, state and/or local income or other form of tax on any payment made 

pursuant to this Paragraph.  If the Court ultimately awards attorneys’ fees, costs and expenses in 

any amount less than $990,000, such lesser award will not provide Plaintiff or Class Counsel any 

basis for voiding or terminating the Settlement. 

2.6 Settlement Administration Costs and Selection of 

Administrator.  Michaels will have the sole authority to select the Administrator and approve 

the Administrator’s plan to effectuate the administration of this Settlement in advance.  Michaels 

shall notify Class Counsel of the Administrator it has selected within fourteen (14) days after the 

Preliminary Approval Date.  Michaels shall bear all costs of providing Class Notice in the 

manner set forth in Section 3.2 below and all costs associated with administration of the 

Settlement.  Michaels has the right to question and/or contest costs it does not believe to be 

reasonable and/or appropriate. 

3. CLASS SETTLEMENT PROCEDURES. 

3.1 Settlement Approval.  As soon as practicable after the execution of 

this Settlement Agreement by the Parties, Plaintiff, through his counsel of record in the 

Litigation, shall move for a Preliminary Approval Order that approves this Settlement 

Agreement as fair, reasonable, and adequate, approves the content and method of Class Notice, 

and sets the date and time of the Settlement Hearing.  The Preliminary Approval Order sought 
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shall be substantially in the form attached hereto as Exhibit A.  Michaels will not oppose 

Plaintiff’s motion for this Preliminary Approval Order. 

3.2 Class Notice and Distribution of Settlement Payments.  Class 

Notice and Settlement Payments shall be provided in accordance with the following procedure. 

3.2.1 Full Notice.  The Full Notice (appended to the Settlement 

Agreement as Exhibit B-1), shall be referenced in the Summary Notice, and shall be made 

available to Class Members on the Administrator website or upon request made to Class Counsel 

or Michaels Counsel. 

3.2.2 Summary Notice.  Within thirty (30) days after the Preliminary 

Approval Date, the Administrator will send the Summary Notice (appended to the Settlement 

Agreement as Exhibit B-2) by mail to all Class Members who Michaels, through reasonable 

effort, has identified by name and address from its internal records (currently estimated to be 

approximately 67,000 individuals), informing them they can either opt out of the Litigation 

(within forty-five (45) days from the date of the mailing of the Summary Notice), object to the 

Settlement (within forty-five (45) days from the date of the mailing of the Summary Notice) or 

do nothing (and that if they do not opt out, they will receive a communication after the Effective 

Date with instructions on how to request a Settlement Payment).  The Summary Notice will also 

give the Class Member the opportunity to receive the Notice of Settlement Payment Cash-Value 

Certificate by email. 

3.2.3 Notice of Settlement Payment Cash-Value Certificate.  Within 

thirty (30) days after the Effective Date, the Administrator will send by mail to all Settlement 

Class Members (or by email, if requested by the Settlement Class Member) the Notice of 

Settlement Payment Cash-Value Certificate (appended to the Settlement Agreement as Exhibit 

B-3), instructing the Settlement Class Members to go to a specified website, or to call the 

Administrator, to receive the Settlement Payment to which the Settlement Class Member is 

entitled.    
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3.2.4 Claim of Settlement Payment.  Settlement Class Members will 

have forty-five (45) days from the date the Notice of Settlement Payment Cash-Value Certificate 

is mailed or emailed by the Administrator to go online to a website and print a Settlement 

Payment or to request a Settlement Payment by phone from the Administrator.   

3.2.5 Optional Supplemental Notice.  At Michaels election, the 

Administrator may provide a third direct mail or email notice (appended to the Settlement as 

Exhibit B-4) to any Settlement Class Member who has not printed out or requested a Settlement 

Payment after the Administrator mailed or emailed the Notice of Settlement Payment Cash-

Value Certificate. 

3.2.6 Determination of 40% Settlement Payment Request Rate 

Threshold.  Within ten (10) days of the close of the time period for Settlement Class Members 

to request a Settlement Payment, the Administrator shall determine whether at least 40% of Class 

Members who were sent the Summary Notice (less any individuals to whom the Administrator is 

unable to deliver a Summary Notice due to change of address or otherwise) have requested a 

Settlement Payment and notify Class Counsel and Michaels Counsel accordingly, in writing.  If 

the 40% threshold was not satisfied, Michaels will begin distribution of the payments described 

in Section 2.3 (i.e., the In-Store Cash-Value Certificates and gift cards to the schools) within 

thirty (30) days after being notified by the Administrator in writing. 

3.3 The Administrator.  The Administrator will be responsible for all 

aspects of claims administration in accordance with the terms of its engagement, including 

without limitation: (a) creating and maintaining a confidential and secure database of names and 

addresses of Class Members in accordance with information provided by Michaels for the sole 

purpose of claims administration; (b) consistent with the terms of this Settlement Agreement, 

printing and mailing the Class Notice and Settlement Payments; (c) using reasonable efforts to 

identify new addresses for Class Members whose Class Notices or Settlement Payments are 

returned, and re-sending Class Notices or Settlement Payments to those new addresses (which 

shall not be re-sent by the Administrator to any Class Member more than once); (d) developing 
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and maintaining a website for the purposes of notice and requesting Settlement Payments; and 

(e) compiling a list of Class Members who properly opt-out of or object to the Settlement.  

Michaels will pay all costs relating to the Administrator.  All acts of the Administrator shall 

conform to this Agreement and any Orders of the Court. 

3.4 Objections.  Any Class Member seeking to challenge (hereafter to 

"object" or an "objection") this Settlement, their representation in this matter (including all 

appeals or other requests for review in this matter) by Class Counsel, or any aspect of this 

litigation (including all appeals or other requests for review in this matter) must raise same with 

the Court in the manner and time set forth herein and in the Court's Preliminary Approval Order, 

or be forever barred from raising same here or in any other case, proceeding, or forum.  Any 

objection by a Class Member, and any papers, briefs, arguments, evidence and any other material 

to be offered in support of said objection ("Supporting Materials"), will be considered by the 

Court at the Settlement Hearing, only if, on or before the deadline for making an objection, the 

Class Member making an objection files notice of their intention to do so and at the same time 

files copies of such Supporting Materials with the Clerk of the Court, and properly serves by the 

same date copies of same to both Class Counsel and Michaels Counsel.  Any Class Member 

making an objection must include in the objection or attached thereto: a) his/her full name and 

address; b) all arguments, citations, and Supporting Materials; c) a statement that the objector is 

a Class Member; and d) a statement whether the objector intends to appear at the Settlement 

Hearing with or without counsel. Any Class Member failing to timely serve his/her written 

objection on Class Counsel and Michaels Counsel  and timely file his/her objection with the 

Court, or whose objection does not accurately contain items (a) through (d) of this Section shall 

not be permitted to make such objection or any other objection.  Any Class Member timely filing 

and serving his/her objection accurately containing items (a) through (d) of this Section 3.4, but 

without notice of intent to appear at the Settlement Hearing in accordance with the terms of this 

Section and as detailed in the Full Notice, shall not be permitted to appear or argue at the 

Settlement Hearing, and his/her objection will be considered on the Supporting Materials only. 
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Only those arguments and Supporting Materials contained in a timely filed and served objection, 

which accurately contains items (a) through (d) of this Section will be considered by the Court.  

Any Class Member that does not timely his/her objection, or does not accurately include items 

(a) through (d) of this Section 3.4 in the objection, is foreclosed from seeking any review by 

appeal or other means and shall be deemed to have waived his or her objection and is forever 

barred from making any such objection in the Action or any other action or proceeding or forum.  

The Court's determination on objections is final and is not subject to appeal, reconsideration, 

collateral attack or otherwise.  

3.4.1 Waiver of Right to Appeal.  Provided that the Judgment is 

consistent with the terms and conditions of this Settlement Agreement, Plaintiff and any Class 

Member who did not properly and timely submit an objection to the Settlement, as described in 

Section 3.4 above, hereby waive any and all rights to appeal from the Judgment, including all 

rights to any post-judgment proceeding and appellate proceeding, such as a motion to vacate or 

set aside judgment, a motion for new trial, and any extraordinary writ, and the Judgment 

therefore will become non-appealable at the time it is entered.  The waiver of appeal does not 

include any waiver of the right to oppose any appeal, appellate proceedings or post-judgment 

proceedings.  This paragraph does not preclude Plaintiff or Class Counsel from appealing from a 

refusal by the Court to award the requested incentive payment to Plaintiff described in Section 

2.4 above, or the requested attorneys’ fees and expenses to Class Counsel described in Section 

2.5 above.   

3.5 Class Member Participation.  Class Members (other than 

Plaintiff) have the option to participate in this Lawsuit at their own expense by obtaining their 

own attorney(s).  Any such participation by a Class Member in this Litigation shall be at the 

Class Member’s own expense, and Class Members who so participate will be solely responsible 

for any attorney’s fees or costs incurred as a result.  The Full Notice will advise Class Members 

of this option. 
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3.6 Exclusion from the Class. The Summary Notice shall inform Class 

Members of their right to elect to “opt out” of the Settlement, and to not be part of the Settlement 

Class and not to be bound by this Settlement Agreement, provided that the affected person mails 

a request for exclusion from the Settlement Class to the Administrator postmarked within forty-

five (45) days after the Summary Notice is distributed, with a copy to Class Counsel and 

Michaels Counsel.  In the absence of a timely request for exclusion, those Class Members will be 

deemed to have forever waived their right to exclusion from the Settlement Class and from the 

Settlement.  Class Members who do properly opt out shall have no further role in the Litigation, 

and for all purposes they shall be regarded as if they never were a party to this Litigation, and 

thus they shall not be entitled to any benefit as a result of this Litigation, including without 

limitation any tolling of any pertinent statute of limitations.  No later than fourteen (14) days 

prior to the Settlement Hearing, the Administrator shall prepare a list of the persons who, 

pursuant to the Class Notice, have excluded themselves from the Class in a valid and timely 

manner and shall deliver that list to Class Counsel and Michaels Counsel.  

3.7 Publicity.  Other than a jointly agreed press release referenced in 

Section 2.3.2, which may be issued in the event that Section 2.3 is triggered, the Parties will limit 

public comment on the Settlement and the Litigation to the fact that there has been an amicable 

settlement, and shall refer to this Settlement Agreement or the Administrator website established 

to effectuate the Settlement.   
 

4. FINAL JUDGMENT AND RELEASES. 

4.1 Approval of This Settlement Agreement.  If the Court enters the 

Preliminary Approval Order, then at the resulting Settlement Hearing, the Parties, through their 

counsel, shall address any written objections from Class Members, as well as any concerns of the 

Court.  Further, the Parties shall, and hereby do, unless provided otherwise in this Settlement 

Agreement, stipulate to final approval of this Settlement Agreement and entry of the Judgment 

by the Court.   
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4.2 Order and Judgment.  At and before the Settlement Hearing, 

counsel for the Parties will take all necessary and appropriate steps to secure the Court’s 

approval of this Settlement Agreement and entry of the Judgment.  No later than ten (10) days 

before the Settlement Hearing, and consistent with the rules imposed by the Court, the Parties 

shall jointly move the Court for entry of the Judgment.  To the extent possible, the motion 

seeking entry of the Judgment shall be noticed for the same day as the Settlement Hearing.  The 

Judgment shall provide for Plaintiff and the Class to take according to this Settlement Agreement 

and nothing else and shall include provisions that the Litigation is concluded pursuant to entry of 

the Judgment.  Notwithstanding the conclusion of the Litigation, the Parties stipulate that the 

Judgment will include a provision for the Court to retain jurisdiction to enforce this Settlement 

Agreement. 

4.3 Effect of Settlement Agreement if Settlement is Not Approved.  

This Settlement Agreement was entered into only for the purpose of settlement.  In the event that 

the Court does not approve the Settlement in its entirety or substantially in its entirety, or if the 

Judgment is not entered for any reason, or if the Effective Date does not occur for any reason, or 

if the Settlement Agreement is otherwise terminated, cancelled, or voided, then this Settlement 

Agreement shall be null and void ab initio, it shall be of no force or effect whatsoever, the 

Settlement and Settlement Agreement shall not be referred to or utilized for any purpose 

whatsoever in the Litigation or elsewhere, and the negotiation, terms, and entry of the Settlement 

Agreement shall, in accordance with the provisions of Ohio Rule of Evidence 408 and any 

similar state or federal law, not be used as evidence.  In such event, Michaels shall have no 

obligations to make any payments under the Settlement Agreement, and the Parties will bear 

their own costs and fees with regard to the efforts to obtain Court approval of the Settlement and 

Settlement Agreement.  Further, in such event, the Parties shall resume the Litigation at that time 

as if no Settlement Agreement had been entered. 

4.4 Release of Michaels by All Class Members.  Effective upon the 

Effective Date, Plaintiff and all Class Members shall forever, irrevocably, and unconditionally 
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waive, release, and discharge the Released Parties from any and all claims, rights, demands, 

liabilities, and causes of action of every nature and description, whether known or unknown, 

whether they were or could have been made in the Litigation, and whether for equitable relief, 

statutory penalties, compensatory or punitive damages, which Plaintiff or each Class Member 

ever had or could have asserted against the Released Parties arising out of or relating to any and 

all alleged purchase of custom framing products and/or services from Michaels, or relating in 

any way to the Litigation, including but not limited to violation of O.R.C. § 1345.01 et seq., and 

any other statutory, constitutional, contractual or common law claims for actual damages, 

penalties, liquidated damages, punitive damages, interest, attorneys’ fees, litigation costs, 

restitution, or equitable relief, including but not limited to breach of contract, unjust enrichment, 

and fraud. 

4.5 General Release of Michaels by Plaintiff.  In addition to the 

releases made by the Class Members set forth above in Section 4.4, effective upon the Effective 

Date, Plaintiff shall make the additional following general release of all claims, known or 

unknown.  Plaintiff releases and forever discharges the Released Parties from all claims, 

demands, rights, liabilities and causes of action of every nature and description whatsoever, 

known or unknown, including without limitation, from any and all claims, rights, demands, 

actions, obligations, damages, liabilities, and causes of action of any and every kind, nature and 

character whatsoever, whether based in tort, contract, statute, rule, or regulation, or on any other 

theory of recovery, whether known or unknown, and whether for equitable relief, statutory 

penalties, compensatory or punitive damages, arising out of, relating to, or in connection with 

any act or omission by or on the part of any of the Released Parties, committed or omitted prior 

to the execution of this Settlement Agreement.  The release set forth in this Section 4.5 shall be 

referred to hereinafter as the “General Release.”  The General Release includes any unknown 

claims the Plaintiff does not know or suspect to exist in his favor at the time of the General 

Release, which, if known by him, might have affected his settlement with, and release of, the 

Released Parties by Plaintiff or might have affected his decision not to object to this Settlement 
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or the General Release.  With respect to the General Release, Plaintiffs stipulates and agrees that, 

effective upon the Effective Date, Plaintiff shall be deemed to have, and by operation of the 

Judgment shall have, expressly waived and relinquished, to the fullest extent permitted by law, 

the provisions, rights and benefits of Ohio law, or any other similar provision under federal or 

state law, which provides:  
 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR 
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE 
TIME OF EXECUTING THE RELEASE, WHICH IF 
KNOWN BY HIM OR HER MUST HAVE MATERIALLY 
AFFECTED HIS OR HER SETTLEMENT WITH THE 
DEBTOR.  

Plaintiff may hereafter discover facts in addition to or different from those he now knows or 

believes to be true with respect to the subject matter of the General Release, but Plaintiff, 

effective upon the Effective Date, shall be deemed to have, and by operation of the Judgment 

shall have, fully, finally, and forever settled and released any and all of the claims released 

pursuant to the General Release, whether known or unknown, suspected or unsuspected, 

contingent or non-contingent, which now exist, or heretofore have existed upon any theory of 

law or equity now existing or coming into existence in the future, including, but not limited to, 

conduct that is negligent, intentional, with or without malice, or a breach of any duty, law or rule, 

without regard to the subsequent discovery or existence of such different or additional facts. 
 

5. ADDITIONAL PROVISIONS 

5.1 No Admission of Wrongdoing or Liability.  This Settlement 

Agreement reflects the compromise and settlement of disputed claims between the Parties. The 

negotiation and entry of the Settlement Agreement, its constituent provisions, and any and all 

drafts, communications, and discussions relating thereto, shall not be construed as or deemed to 

be evidence of an admission or concession of any point of fact or law (including, but not limited 

to, matters respecting class certification) by any person or entity, and shall not be offered or 
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received in evidence or requested in discovery in the Litigation or any other action or proceeding 

as evidence of an admission or concession, in accordance with the provisions of Ohio Rule of 

Evidence 408 and any similar state or federal law.  Michaels denied and continues to deny each 

of the claims and contentions alleged by Plaintiff in the Litigation.  Michaels has repeatedly 

asserted and continues to assert defenses thereto, and has expressly denied and continues to deny 

any wrongdoing or legal liability arising out of any of the facts or conduct alleged in the 

Litigation.  Further, this Settlement Agreement does not reflect an admission by Plaintiff that 

Plaintiff’s claims do not have merit or that Defendant’s defenses have merit. 

5.2 Use of Settlement Agreement.  Whether or not the Judgment 

becomes Final, neither the Settlement, this Settlement Agreement, any document, statement, 

proceeding or conduct related to the Settlement or the Settlement Agreement, nor any reports or 

accounting of those matters, will be (i) construed as, offered or admitted in evidence as, received 

as, or deemed to be evidence for any purpose adverse to Defendant, including, but not limited to, 

evidence of a presumption, concession, indication or admission by Michaels of any liability, 

fault, wrongdoing, omission, concession or damage; or (ii) disclosed, referred to or offered in 

evidence against Michaels, in any further proceeding in the Litigation, or any other civil, 

criminal or administrative action or proceeding except for purposes of effectuating the 

Settlement pursuant to this Settlement Agreement. 

5.3 Notice of Termination of Settlement Agreement.  Unless 

otherwise ordered by the Court, in the event the Settlement Agreement is terminated, cancelled, 

declared void, or fails to become effective in accordance with its terms, or if the Judgment is 

reversed on appeal, within thirty (30) days after receipt of written notification of such event, 

Michaels Counsel and Class Counsel shall notify each other of this event in writing. 

5.4 Notice.  Whenever notice is required to be given to Plaintiff or 

Class Counsel, such notice shall be sent by certified U.S. Mail and by email to Nicole T. Fiorelli 

of Dworken & Bernstein Co., L.P.A. at the following address: 
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Nicole T. Fiorelli, Esq.              
DWORKEN & BERNSTEIN CO., L.P.A.  
60 South Park Place 
Painesville, Ohio 44077 
nfiorelli@dworkenlaw.com 

 
Whenever notice is required to be given to Defendant or Michaels Counsel, such notice shall be 

sent by certified U.S. Mail and by email to both Norman K. Beck of Winston & Strawn LLP and 

Michael J. Veitenheimer of Michaels Stores, Inc. at the following addresses: 

Norman K. Beck, Esq.  Michael J. Veitenheimer, Esq. 
WINSTON & STRAWN LLP Michaels Stores, Inc. 
35 West Wacker Drive  8000 Bent Branch Drive 
Chicago, Illinois 60601  Irving, Texas 75063 
nbeck@winston.com   veitenhm@michaels.com 

5.5 Fair, Adequate and Reasonable Settlement.  The Parties believe 

this Settlement is fair, adequate, and reasonable, and they arrived at this Settlement in arms-

length negotiations, taking into account all relevant factors, both present and potential.  The 

Parties agree that the amounts paid under this Settlement Agreement were negotiated in good 

faith by the Parties.   

5.6 Right of Defendant to Void Settlement.  Michaels will have the 

right, but not the obligation, to void the Settlement if the Court does not grant final approval of 

the Settlement or grants final approval conditioned on any material change to the terms of the 

Settlement with respect to the payments to be made under Sections 2.2 through 2.5, or the scope 

of the release of claims.  Further, Michaels will have the right, but not the obligation, to void the 

Settlement if more than five (5) percent of Class Members who were sent the Summary Notice 

elect to opt out of the Settlement under Section 3.6.  In such circumstances, if Michaels elects to 

void the Settlement, Michaels will have no further obligations under the Settlement, including 

any obligation to pay any amounts that otherwise would have been owed under the Settlement.  

An award by the Court of a lesser amount than that sought by Plaintiff and/or Class Counsel for 

the incentive payments to Plaintiff and/or the attorneys’ fees and expenses to Class Counsel will 

not constitute a material change to the Settlement. 



-21- 
 

5.7 Voluntary Agreement.  This Settlement Agreement is executed 

voluntarily and without duress or undue influence on the part of or on behalf of the Parties, or of 

any other person, firm or entity.  

5.8 Binding on Successors.  This Settlement Agreement shall bind and 

inure to the benefit of the respective successors, assigns, legatees, heirs, and personal 

representatives of each of the Parties.  

5.9 Parties Represented by Counsel.  The Parties acknowledge that 

they have been represented in negotiations for and in the preparation of this Settlement 

Agreement by independent counsel of their own choosing, that they have read this Settlement 

Agreement and have had it fully explained to them by such counsel, and that they are fully aware 

of the contents of this Settlement Agreement and of its legal effect. 

5.10 Authorization. Each of the Parties warrants and represents that 

there are no liens or claims of lien or assignments in law or equity or otherwise of or against any 

of the claims or causes of action released herein and, further, that each Party is fully entitled and 

duly authorized to give this complete and final general release and discharge.  Class Counsel, on 

behalf of the Class, is expressly authorized by Plaintiff to take all appropriate action required or 

permitted to be taken by the Class pursuant to the Settlement Agreement to effect its terms, and 

also is expressly authorized to enter into any modifications or amendments to the Settlement 

Agreement on behalf of the Class which it deems appropriate. 

5.11 Construction and Interpretation. Neither the Parties nor any of 

the Parties’ respective attorneys shall be deemed the drafter of this Settlement Agreement for 

purposes of interpreting any provision hereof in any judicial or other proceeding that may arise 

between or among them.  The language of all parts of this Settlement Agreement shall in all 

cases be construed as a whole, according to its fair meaning, and not strictly for or against either 

Party.  The Parties acknowledge that the terms of the Settlement Agreement are contractual and 

are the product of negotiations between the Parties and their counsel. 
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5.12 Headings. The various headings used in this Settlement Agreement 

are solely for the convenience of the Parties and shall not be used to interpret this Settlement 

Agreement.  

5.13 Exhibits. Any exhibit to this Settlement Agreement is an integral 

part of the Settlement Agreement and Settlement and is incorporated and made a part of this 

Settlement Agreement.  

5.14 Modifications and Amendments. No amendment, change or 

modification of this Settlement Agreement or any part thereof shall be valid unless in writing and 

signed by the Parties. 

5.15 Entire Agreement.  The Settlement Agreement constitutes the 

entire agreement among the Parties hereto, and no representations, warranties, or inducements 

have been made to any Party concerning the Settlement Agreement, other than the 

representations, warranties, and covenants contained and memorialized in such documents.  

5.16 Third-Party Beneficiaries.  This Settlement Agreement shall be 

binding upon, and inure to the benefit of, the successors and assigns of the Parties hereto, but this 

Settlement Agreement is not designed to create, and does not create, any type of third-party 

beneficiaries. 

5.17 Fees and Costs.  Except as otherwise provided in this Settlement 

Agreement, each Party shall bear its own attorneys’ fees and costs.  

5.18 Governing Law.  This Settlement Agreement is entered into in 

accordance with the laws of the State of Ohio and shall be governed by, and interpreted in 

accordance with, the laws of the State of Ohio, without regard to its conflict of law principles. 

The Settlement Agreement shall be considered to have been negotiated, executed, and delivered, 

and to have been wholly performed, in the State of Ohio. 

5.19 Execution Date. This Settlement Agreement shall be deemed 

executed upon the last date of execution by all of the undersigned. 
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5.20 Further Assurances.  The Parties acknowledge that it is their intent 

to consummate this Settlement Agreement, and they agree to cooperate to the extent reasonably 

necessary to effect and implement all terms and conditions of the Settlement Agreement and to 

exercise their best efforts to accomplish the terms and conditions of the Settlement Agreement. 

5.21 Continuing Jurisdiction. The Court shall retain jurisdiction over 

the interpretation, effectuation, implementation, and enforcement of this Settlement Agreement.  

The Parties submit to the jurisdiction of the Court for purposes of implementing and enforcing 

the Settlement embodied in the Settlement Agreement. 

5.22 Counterparts. This Settlement Agreement may be executed in two 

or more counterparts, which together shall constitute one and the same instrument.  

5.23 Severability. Should any paragraph, sentence, clause or provision 

of this Settlement Agreement be held invalid or unenforceable, such provision shall be 

ineffective to the extent of such invalidity or unenforceability, without invalidating the remainder 

of such provision or the remaining portions of this Agreement, subject to the termination 

provisions otherwise contained in this Agreement. 
 

IN WITNESS WHEREOF, and intending to be legally bound hereby, the parties 

hereto have caused the Settlement Agreement to be executed. 

**Signature Pages Follow** 
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DATED:                                  , 2014 
 
 
 
 
 
 
 
 
DATED:                                  , 2014 
 

 
 
By: 

 WILLIAM J. HENRY 
 
Plaintiff and Class Representative 
 
 
 
 
 
 
_______________________________    
Nicole T. Fiorelli, Esq. ( #0079204) 
 Email: nfiorelli@dworkenlaw.com           
DWORKEN & BERNSTEIN CO., L.P.A.  
60 South Park Place 
Painesville, Ohio 44077 
(440) 352-3391     (440) 352-3469 Fax 
 
Attorneys for Plaintiff 
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DATED:                                  , 2014 
 

 
 
By: 

  
On behalf of Michaels Stores, Inc. 
 
 

DATED:                                  , 2014 
 

 

_______________________________                 
Norman K. Beck (pro hac vice) 
 Email: nbeck@winston.com 
Matthew D. Barnes (pro hac vice) 
 Email: mbarnes@winston.com 
WINSTON & STRAWN LLP 
35 West Wacker Drive 
Chicago, Illinois 60601 
(312) 558-5600     (312) 558-5700 Fax 
 
Attorneys for Defendant 

 
   
  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



-26- 
 

 

 

 
 
 
 

 
 

EXHIBIT A 
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IN THE COURT OF COMMON PLEAS 
LAKE COUNTY, OHIO   

WILLIAM J. HENRY,  
 
Plaintiff, 

 
vs. 

 
MICHAELS STORES, INC., 
 

Defendant. 
 

  CASE NO. 12-CV-001097 
 
JUDGE JOSEPH GIBSON 
 

 
[PROPOSED] ORDER GRANTING PRELIMINARY APPROVAL OF PROPOSED 

CLASS ACTION SETTLEMENT, DIRECTING THE DISSEMINATION OF NOTICE, 
AND SCHEDULING A FINAL SETTLEMENT HEARING  

The Court has considered the Settlement Agreement and its exhibits, the motion 

for an order preliminarily approving a class action settlement, directing the dissemination of 

notice, and setting a final settlement hearing, and all other papers filed in this action.  The matter 

having been submitted and good cause appearing therefore: 

The Court finds as follows: 

1. All defined terms contained herein shall have the same meanings as set 

forth in the Settlement Agreement executed by the Settling Parties and filed with this Court (the 

“Settlement Agreement”); 

2. The Court preliminarily concludes that, for the purposes of approving this 

Settlement only and for no other purpose, and with no other effect on the Litigation should the 

proposed Settlement Agreement not ultimately be approved or should the Effective Date not 

occur, the proposed Rule 23 Class meets the requirements for certification under Rule 23 of the 
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Ohio Rules of Civil Procedure: (a) the proposed Class is ascertainable and so numerous that 

joinder of all members of the class is impracticable; (b) there are questions of law or fact 

common to the proposed Class, and there is a well-defined community of interest among 

members of the proposed Class with respect to the subject matter of the Litigation; (c) the claims 

of Plaintiff William J. Henry are typical of the claims of the members of the proposed Class; (d) 

Plaintiff William J. Henry will fairly and adequately protect the interests of the Class Members; 

(e) a class action is superior to other available methods for an efficient adjudication of this 

controversy; (f) the counsel of record for Plaintiff are qualified to serve as counsel for Plaintiff in 

his own capacity as well as his representative capacity and for the Class; and (g) common issues 

will likely predominate over individual issues; 

3. The moving parties have presented to the Court for review the Settlement 

Agreement, which proposes a Settlement that is within the range of reasonableness and meets the 

requirements for preliminary approval; and 

4. The moving parties have presented to the Court for review a plan to 

provide notice to the proposed Class of the terms of the Settlement and the various options the 

Class has, including, among other things, the option for Class Members to opt out of the class 

action; the option to be represented by counsel of their choosing and to object to the proposed 

settlement or any matters relating to this case; and/or the option to become a Settlement Class 

Member.  The notice will be disseminated to the proposed Class consistent with the Settlement 

Agreement.  The notice proposed by the Settling Parties is the best practicable under the 

circumstances, consistent with Ohio R. Civ. P. 23(C)(2).   

Good cause appearing therefore, IT IS HEREBY ORDERED that: 

1. Pursuant to Rule 23 of the Ohio Rules of Civil Procedure, the Class Action 

Settlement Agreement and Release is preliminarily approved; 

2. Notice of the proposed settlement and the rights of Class Members to opt 

out of the Settlement and/or to become a Settlement Class Member and the option to object shall 

be provided to Class Members consistent with the terms of the Settlement Agreement; and 
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3. A hearing shall be held before this Court on [DATE], at [TIME], in the 

Chambers of Judge Gibson, Lake County Court of Common Pleas, 47 North Park Place, 

Painesville, Ohio 44077, to consider whether the Settlement should be given final approval by 

the Court: 

(a) Written objections by Class Members to the proposed Settlement will be 

considered only if post-marked within 45 days of the mailing of the Summary Notice and only if 

submitted in accordance with the terms of the Settlement Agreement, and only pursuant to those 

terms; 

(b) At the Settlement Hearing, Class Members may be heard orally in support 

of the Settlement or, if they have timely submitted proper written objections, in opposition 

regarding this case; 

(c) Class Counsel and counsel for Defendant should be prepared at the 

Settlement Hearing to respond to objections filed by Class Members and to provide other 

information as appropriate, bearing on whether or not the Settlement should be approved; and 

(d) In the event that the Effective Date occurs, Plaintiff and all Class 

Members will be deemed to have forever released and discharged the claims described in Section 

4.4 of the Settlement Agreement, and Plaintiff will be deemed to have forever released and 

discharged the claims described in Section 4.5 of the Settlement Agreement.  In the event that the 

Effective Date does not occur for any reason whatsoever, the Settlement Agreement shall be 

deemed null and void and shall have no effect whatsoever. 

 

 

 
DATED:       _       
      The Honorable Joseph Gibson 
      Judge 
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EXHIBIT B-1
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IN THE COURT OF COMMON PLEAS 

LAKE COUNTY, OHIO   

CASE NO. 12-CV-001097 
 
JUDGE JOSEPH GIBSON 
 

WILLIAM J. HENRY,  
 
Plaintiff, 

 
vs. 

 
MICHAELS STORES, INC., 
 

Defendant. 
 

  

 

 
NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT 

 
This Notice is to inform you of a proposed settlement of a class action lawsuit that will 

resolve claims against Michaels Stores. Inc. (“'Michaels” or “Defendant”).  If you purchased 
custom framing products and/or services from a Michaels retail store in Ohio from January 1, 
2009 to October 7, 2011, during a week where Michaels was advertising or promoting a discount 
for custom framing products and/or services, your legal rights may be affected by the 
settlement. 

 
This notice is being given to you pursuant to Rule 23 of the Ohio Rules of Civil 

Procedure.  Please read this document carefully. 
 
YOU ARE NOT BEING SUED.  THIS NOTICE IS TO ADVISE YOU OF YOUR 

LEGAL RIGHTS IN CONNECTION WITH THE PROPOSED SETTLEMENT OF A 
CLASS ACTION LAWSUIT. 
 

SUMMARY OF THIS LAWSUIT 
 

This lawsuit is pending in the Court of Common Pleas of Lake County, Ohio (the 
“Court’), before Judge Joseph Gibson.  It was brought by Plaintiff William J. Henry (“Plaintiff”), 
on behalf of himself and all members of the class. 

 
This Notice is not an expression of any opinion by the Court as to the merits of any of the 

claims or defenses asserted by either side in this lawsuit.  The sole purpose of this Notice is to 
inform you of the proposed settlement and your rights. 
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 Plaintiff alleges that Michaels violated Ohio law by continuously advertising its custom 

framing products and services as being on sale for certain percentages off regular prices between 
in or about January 1, 2009 and in or about October 7, 2011.  Plaintiff Plaintiff initially asserted 
claims for violation of the Ohio Consumer Sales Practices Act, breach of contract, unjust 
enrichment, and fraud. 
 

Michaels denies all of the above Plaintiff’s allegations, denies that Plaintiff’s claims have 
any merit, and denies any wrongdoing.  Michaels denies that it engaged in any deceptive or 
unlawful practices.   

 
The Court has previously dismissed Plaintiff’s breach of contract claim.  Otherwise, the 

Court has not ruled on the merits of the claims asserted on behalf of Plaintiff and the Class, nor 
has it ruled on the merits of Michaels defenses. 
 

DEFINITION OF THE CLASS 
 

On _______________, the Court preliminarily certified this lawsuit to proceed as a class 
action for the purposes of the proposed settlement.  Michaels has agreed to certification of the 
Class for purposes of settlement only, and it denies that class certification would be appropriate 
if this lawsuit were to go forward toward trial. 

 
The Class is defined as: 
 

All persons who purchased custom framing products and/or 
services from one of Defendant’s stores in Ohio between January 
1, 2009 and October 7, 2011, during a week where Defendant was 
advertising or promoting a discount for custom framing products 
and/or services.  

 
In a class action, one or more persons are appointed to represent the interests of all 

persons with similar claims or defenses.  In this case, the Court appointed Mr. Henry to serve as 
the class representative.  The Court also approved Plaintiff’s attorneys, the law firm of Dworken 
& Bernstein Co., L.P.A., as Class Counsel to serve as attorneys for the Class.  

 
This Notice is being published solely for the purposes of: (i) informing you that this 

lawsuit is pending; (ii) informing you that the Court has certified the lawsuit to proceed as a class 
action for purposes of settlement; (iii) advising you that the parties have reached agreement on a 
proposed settlement, and explaining the terms of the proposed settlement and how you can make 
a claim; and (iv) advising you of your rights with respect to the proposed settlement. 

 
SUMMARY OF THE PROPOSED SETTLEMENT 

 
A settlement has been reached in this class action lawsuit.  Michaels denies any 

wrongdoing or that it violated the law.  The parties have settled the lawsuit, however, to avoid 
the costs and risks from continuing the lawsuit. 
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Class Members who do not opt out of the settlement will be able to claim and receive a 

$32.50 cash-value certificate, which may be used at any Michaels retail store in Ohio. 
 
Class Members who do not opt out of the settlement (as described below) will relinquish 

their right to bring claims on their own behalf, including claims for monetary relief, and such 
Class Members will not be able to sue Michaels on the same or any related claims.  The 
proposed settlement does not mean that any law was violated or that Michaels did anything 
wrong.  Plaintiff and Class Counsel think the proposed settlement is fair and in the best interests 
of all Class Members. 
 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 
 

EXCLUDE YOURSELF 
Get no Settlement Payment.  This is the only option that 
allows you to ever be part of any other lawsuit against 
Michaels regarding the legal claims in this case. 

OBJECT 
Write to the Court about why you don’t like the settlement or 
object to any aspect of this case or your representation by 
Class Counsel. 

GO TO A HEARING Ask to speak in Court about the fairness of the settlement. 

DO NOTHING 

You will receive a second communication after the Court 
approves the Settlement Agreement explaining how to obtain 
and redeem your Settlement Payment.  You also give up your 
right to bring a later claim against Michaels for the conduct 
alleged in this action.   

 
These rights and options—and the deadlines to exercise them—are explained in this 

notice. 
 
The Court in charge of this case still has to decide whether to approve the settlement.  

Settlement Payments will be distributed only if the Court approves the settlement and after 
appeals are resolved.  Please be patient. 
 
1. Why is this a class action? 
 
In a class action, one or more people called Class Representatives (in this case, William J. 
Henry) sue on behalf of people who have similar claims.  All these people are a Class or Class 
Members.  One court resolves the issues for all Class Members, except for those who exclude 
themselves from the Class.  Lake County Common Pleas Judge Joseph Gibson is in charge of 
this class action.  The Court has preliminarily certified this lawsuit to proceed as a class action 
for the purposes of the proposed settlement only; if the settlement is ultimately not approved, and 
if the lawsuit goes forward toward trial, Michaels will oppose class certification. 
 
2. Why is there a settlement? 
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The Court did not decide in favor of Plaintiff or Michaels.  The Plaintiff thinks that he could 
have prevailed at a trial.  Michaels thinks that Michaels would have prevailed at trial.  But there 
was no trial.  Instead, both sides agreed to a settlement.  That way, they avoid the cost and 
uncertainties of a trial.  The Class Representative and his attorneys think the settlement is best 
for all Class Members. 
 
3. How do I know if I am part of the settlement? 
 
Judge Joseph Gibson decided that everyone who fits this description is a Class Member:    
 

All persons who purchased custom framing products and/or 
services from one of Defendant’s stores in Ohio between January 
1, 2009 and October 7, 2011, during a week where Defendant was 
advertising or promoting a discount for custom framing products 
and/or services.  
 

4. I’m still not sure if I am included. 
 
If you are still not sure whether you are included, you can ask for free help.  You can call the 
claims administrator, [Name, address and phone number of claims administrator to be inserted].   
 
5. What does the settlement provide? 
 
Class members who do not opt out of this action are entitled to be able to claim and receive a 
redeemable Settlement Payment in the form of a $32.50 cash-value certificate that can be used at 
any Michaels store in Ohio, subject to certain terms and conditions.   
 
The Settlement also imposes certain other requirements, which are set forth in detail in the 
Settlement Agreement. 
 
6. How can I get a Settlement Payment? 
 
You do not need to take any action at this stage.  If you choose to remain in this litigation and to 
receive a Settlement Payment in the form of a cash-value certificate, you will receive a notice 
explaining how to obtain and redeem your cash-value certificate.   
 
 Failure to fully follow the procedures will result in a class member receiving no relief under the 
settlement, but nonetheless being bound by any judgments, orders, and releases in this case. 
 
7. When would I get my Settlement Payment? 
 
The Court will hold a hearing on _____________________ at __:__ __.M. to decide whether to 
approve the settlement.  If Judge Gibson approves the settlement, after that, there may be 
appeals.  It is always uncertain whether these appeals can be resolved, and resolving them can 
take time, perhaps more than a year.  Please be patient. 
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8. What am I giving up to get a Settlement Payment or stay in the Class? 
 
Unless you exclude yourself, you are staying in the class, and that means that you cannot sue, 
continue to sue, or be part of any other lawsuit against Michaels about the legal issues in this 
case.  It also means that all of the Court’s orders will apply to you and legally bind you.   
 
9. Can I exclude myself from the Class? 
 
If you do not wish to participate in this settlement, you must notify Class Counsel in writing of 
your intention to be excluded.  Your election to opt out must contain the following information 
and must be signed by the class member opting out: (1) the name of class member, (2) the 
current address of class member, and (3) the date signed.  You must mail your exclusion request 
postmarked no later than ________________ to: [name, address and phone number of claims 
administrator to be inserted].   
 
If you ask to be excluded, you will not get a Settlement Payment, and you cannot object to the 
settlement.  You will not be legally bound by anything that happens in this lawsuit.  You may be 
able to sue (or continue to sue) Michaels in the future. 
 
10. If I don’t exclude myself, can I sue Michaels for the same thing later? 
 
No.  Unless you exclude yourself, you give up any right to sue Michaels for the claims that this 
settlement resolves.  If you have a pending lawsuit, involving the same claims that this 
settlement resolves, speak to your lawyer in that case immediately.  You must exclude yourself 
from this Class to continue your own lawsuit.  If you have a pending lawsuit on matters not 
addressed in this settlement, you may continue that lawsuit against Michaels.   
 
11. If I exclude myself, can I get a Settlement Payment from this Settlement? 
 
No.  If you exclude yourself, you will not receive any further information regarding obtaining a 
Settlement Payment.       
 
12. Do I have a lawyer in this case? 
 
The Court asked the law firm of Dworken & Bernstein Co., L.P.A. to represent you and other 
Class Members.  These lawyers are called Class Counsel.  You will not be charged for these 
lawyers.  If you want to be represented by your own lawyer, you may hire one at your own 
expense. 
 
13. How will these lawyers be paid? 
 
Class counsel will ask the Court to approve payment of attorneys’ fees and expenses not to 
exceed the amount of $990,000.00.  The fees would pay Class Counsel for investigating the 
facts, litigating the case, and negotiating the settlement.  In addition, class counsel will ask for 
payment of $10,000.00 to William J. Henry for his services as Class Representative.  Michaels 
will separately pay the fees, expenses, and payments that the Court awards.  Michaels has agreed 
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not to oppose these fees and expenses.  Michaels will also pay for all administrative and costs in 
administering the settlement.   
 
14. How can I object? 
 
If you are a Class Member, you can object to the settlement or any aspect of this case or your 
representation by Class Counsel.  You can give your reasons for your objection .  The Court will 
consider your views if they are submitted as provided in the Settlement Agreement which you 
can obtain at [claims administrator website].  To object, you must send a letter stating that you 
object  in Henry v. Michaels Stores, Inc.  Be sure to include your name, address, telephone 
number, your signature, the reasons you object, all Supporting Materials and whether you intend 
to appear and be heard at the Settlement Hearing.  You must file the objection with the Clerk of 
the Court and serve notice of the objection to Class Counsel and Michaels Counsel at the 
following addresses, postmarked no later than _______________________: 
 
Nicole T. Fiorelli, Esq. 
Dworken & Bernstein Co., L.P.A. 
60 South Park Place 
Painesville, Ohio 44077 
 
Norman K. Beck, Esq. 
Matthew D. Barnes, Esq.  
WINSTON & STRAWN LLP 
35 West Wacker Drive 
Chicago, Illinois 60601 
 
Objectors who fail to properly or timely file their objections with the Court, or to serve them as 
provided above, shall not be heard during the Settlement Hearing, nor shall their objections be 
considered by the Court. 
 
15. What’s the difference between objecting and excluding? 
 
Objecting is simply telling the Court that you do not like something about this matter.  You can 
object only if you stay in the Class.  Excluding yourself is telling the Court that you do not want 
to be part of the Class.  If you exclude yourself, you have no basis to object because the case no 
longer affects you. 
 
16. When and where will the Court decide whether to approve the Settlement? 
 
The Court will hold a hearing to decide whether to approve the settlement.  This Settlement 
Hearing will be held on ______________________ at _:___ __.M. at the Court, 47 North Park 
Place, Painesville, Ohio 44077, in Judge Gibson’s courtroom.  At this hearing, the Court will 
consider whether the settlement is fair, reasonable, and adequate.  If there are objections or 
requests to be heard, the Court may consider them at the hearing.  The Court also decides the 
amount of attorneys’ fees and costs to be paid to plaintiffs’ class counsel.  THE COURT MAY 
RESCHEDULE, POSTPONE, ADJOURN OR OTHERWISE CHANGE THE HEARING 
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WITHOUT FURTHER NOTICE TO YOU SINCE ANY SUCH CHANGE WILL APPEAR ON 
THE COURT'S PUBLIC DOCKET WHICH IS AVAILABLE TO YOU.  CONSULT THE 
DOCKET FOR ANY CHANGES.  
 
 
17. Do I have to come to the Hearing? 
 
No.  Class Counsel will answer questions Judge Gibson may have.  But you are welcome to 
come at your own expense.  If you send an objection, you do not have to come to Court to talk 
about it.  As long as you mailed your written objection on time, the Court will consider it.  You 
may also pay your own lawyer to attend, but it is not necessary. 
 
18. May I speak at the hearing? 
 
You may ask the Court for permission to speak at the Settlement Hearing.  To do so, you must 
send a letter saying that it is your “Notice of Intention to Appear in Henry v. Michaels Stores, 
Inc.”  Be sure to include your name, address, telephone number, and your signature.  Your 
Notice of Intention to Appear must be postmarked no later than _____________________, and 
be sent to the Clerk of the Court, Class Counsel, and Michaels Counsel at the addresses in 
question 15.  You cannot speak at the hearing if you excluded yourself from the class. 
 
19. What happens if I do nothing at all? 
 
If you do nothing, you will receive an additional notice after the Court approves the Settlement 
Agreement, explaining how to obtain and redeem your Settlement Payment.  Unless you exclude 
yourself, you will not be able to start a lawsuit, continue with a lawsuit, or be part of any other 
lawsuit against Michaels about the legal issues in this case, ever again. 
 
20. How do I get more information? 
 
The foregoing is only a summary of the circumstances surrounding the litigation, the claims 
asserted, the class, the settlement, and related matters.  You may seek the advice and guidance of 
your own private attorney, at your own expense, if you desire.  For more detailed information, 
you may review the pleadings, records, and other papers on file in this litigation, which may be 
inspected during regular business hours at the Court, 47 North Park Place, Painesville, Ohio 
44077.   
 
If you wish to communicate with Class Counsel identified above, you may do so by writing to 
Nicole Fiorelli, Esq., Dworken & Bernstein Co., L.P.A., 60 South Park Place, Painesville, Ohio 
44077.  Alternatively, you may call the offices of Dworken & Bernstein Co., L.P.A. at its toll 
free number, 1-877-833-6370, and ask to speak with Attorney Fiorelli. 
 
If you have further questions, please do not call the Court or the Clerk of the Court about this 
case.  Also, please do not contact your local Michaels retail store about this case.  As described 
above, you should contact your own attorney or direct your inquiries to Class Counsel. 
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         [BACK OF POSTCARD] 
In the Court of Common Pleas, Lake County, Ohio 
William J. Henry v. Michaels Stores, Inc. 
Case No. 12-CV-001097 
 
NOTICE OF PROPOSED CLASS ACTION SETTLEMENT 
YOUR LEGAL RIGHTS MAY BE AFFECTED BY THIS SETTLEMENT 
PLEASE READ THIS NOTICE CAREFULLY 
 
You received this card because you may have purchased custom framing products and/or 
services at a Michaels retail store in Ohio between January 1, 2009 and October 7, 2011, during a 
week where Michaels was advertising a discount for custom framing products and/or services.  A 
proposed class action lawsuit by Plaintiff William J. Henry against Michaels Stores, Inc. 
(“Defendant”) has alleged, among other things, that Defendant’s advertising of discounts on 
custom framing products and/or services violated Ohio consumer law.  Defendant denies the 
allegations and denies that it has done anything wrong. 
 
There has been a proposed settlement of that lawsuit.  Defendant’s records show that you may be 
included in this proposed settlement.  Under the terms of the proposed Settlement, Class 
Members who do not opt out will receive a $32.50 cash-value certificate for use at any Michaels 
retail store in Ohio, subject to the terms and conditions stated on the certificate.  Class Members 
may (1) accept the terms of the proposed settlement by doing nothing, in which case they will 
receive a second notice after the Court gives final approval of the Settlement, explaining how to 
obtain and redeem the cash-value certificate; (2) opt out of the settlement by [date]; or (3) object  
[date].  
 
You should go to the case website at www.________.com for more information about the 
settlement.  The terms of the settlement are explained in detail in the court-approved, long-form 
notice and the Class Action Settlement Agreement and Release, found at the case website 
(www._________.com).  You should read these documents carefully.  For further details, you 
may also contact the Settlement Administrator by phone (1-888-______), email 
(info@_________.com) or mail ([address]). 
 
If the proposed settlement agreement is approved by the Court, any legal claim you may have 
against Defendant related to purchases of custom framing products and/or services will be 
released as described in the Settlement Agreement.  If you do not wish to be bound by the terms 
of the Settlement Agreement, you must exclude yourself.  Or, you may formally object.  Visit the 
settlement website (www.__________.com) for information on how to do so.
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        [BACK OF POSTCARD] 
In the Court of Common Pleas, Lake County, Ohio 
William J. Henry v. Michaels Stores, Inc. 
Case No. 12-CV-001097 
 
NOTICE OF CLASS ACTION SETTLEMENT PAYMENT CASH-VALUE 
CERTIFICATE 
PLEASE READ THIS NOTICE CAREFULLY 
 
You previously received a notice regarding a proposed settlement in the class action lawsuit 
William J. Henry v. Michaels Stores, Inc., because Michaels Stores, Inc.’s records identified you 
as having purchased custom framing products and/or services at a Michaels retail store in Ohio 
between January 1, 2009 and October 7, 2011, during a week where Michaels was advertising a 
discount for custom framing products and/or services.   
 
The proposed settlement discussed in that previous notice has now received final approval from 
the Court.  Under the terms of the settlement, each Class Member who does not opt out is 
eligible to receive a $32.50 cash-value certificate for use at any Michaels retail store in Ohio,  
subject to the terms and conditions stated on the certificate.  These cash-value certificates have 
an expiration date of [date]. 
 
You are receiving this notice because you did not opt out of the settlement, which entitles you to 
receive a $32.50 cash-value certificate.  The purpose of this notice is to provide you with 
instructions on how to obtain and redeem your cash-value certificate. 
 
There are two ways to obtain your cash-value certificate: (1) Go to the case website at 
www.________.com, enter your information, and print out the cash-value certificate; or (2) 
contact the Settlement Administrator by phone at 1-888 ______ and request the cash-value 
certificate by mail.   
 
Once you have obtained your cash-value certificate, you can redeem it before the expiration date 
at any Michaels retail store in Ohio. 
 
The terms of the settlement, the terms and conditions applying to the cash-value certificate, and 
additional information about the settlement are available in the court-approved, long-form notice 
and the Class Action Settlement Agreement and Release, found at the case website 
(www._________.com). 
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         [BACK OF POSTCARD] 
In the Court of Common Pleas, Lake County, Ohio 
William J. Henry v. Michaels Stores, Inc. 
Case No. 12-CV-001097 
 
NOTICE OF CLASS ACTION SETTLEMENT PAYMENT CASH-VALUE 
CERTIFICATE 
PLEASE READ THIS NOTICE CAREFULLY 
 
You recently received a notice regarding the settlement in the class action lawsuit William J. 
Henry v. Michaels Stores, Inc.  That notice notified you that you are a Class Member and that, 
under the terms of the settlement, you are entitled to receive a $32.50 cash-value certificate for 
use at any Michaels retail store in Ohio, subject to the terms and conditions stated on the 
certificate. 
 
Our records indicate that you have not obtained your $32.50 cash-value certificate.  There are 
two ways to obtain your cash-value certificate: (1) Go to the case website at 
www.________.com, enter your information, and print out the cash-value certificate; or (2) 
contact the Settlement Administrator by phone at 1-888 ______ and request the cash-value 
certificate by mail. 
 
Please act promptly to obtain your cash-value certificate.  The cash-value certificate will expire 
on [date]. 
 
The terms of the settlement, the terms and conditions applying to the cash-value certificate, and 
additional information about the settlement are available in the court-approved, long-form notice 
and the Class Action Settlement Agreement and Release, found at the case website 
(www._________.com). 
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Michaels 

$32.50 Cash-Value Certificate 

No minimum purchase required 

Includes Orig, Reg Sale and Clearance-Priced Items 

Expires [date] 

Cash-value certificate good for one-time use in store only.  No money back. 

Cash-value certificate usable only by [certificate holder’s name]. 

This cash-value certificate is to be used on a single, in-store transaction of any number of items  
at a Michaels retail store in Ohio by the certificate holder named above.  The cash-value 
certificate is valid on regular, sale, promotional and/or clearance priced items.  No more than one 
cash-value certificate may be redeemed in any one transaction,  The cash-value certificate is not 
valid on purchases of Michaels classes, any third-party or Michaels gift cards or general-use 
prepaid cards.  The cash-value certificate is not valid on prior purchases.  The cash-value 
certificate is not redeemable for telephone orders or Michaels.com (or other online) purchases.  
The cash-value certificate is void if transferred, copied, sold, purchased, and where prohibited.  
Only the holder whose name is identified on the cash-value certificate may redeem the 
certificate, the cash-value certificate must be surrendered at time of purchase, and the certificate 
holder may be required to show valid photo identification.  To the extent an employee receives a 
cash-value certificate, no employee discounts may be utilized in connection with its redemption.  
The cash-value certificate is not redeemable for cash, and any remaining balance not used in a 
single, in-store transaction of any number of items shall be forfeited.  The cash-value certificate 
cannot be redeemed as cash or merchandise credit if merchandise purchased with the cash-value 
certificate is returned.  The cash-value certificate is not a gift card or gift certificate under Ohio 
law.  The cash-value certificate cannot be replaced or redeemed if lost or stolen. 

Cashiers: Use vendor coupon as tender, and collect and retain certificate. 
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Michaels 

$10 Cash-Value Certificate 

No minimum purchase required 

Includes Orig, Reg Sale and Clearance-Priced Items 

Expires [date] 

Cash-value certificate good for one-time use in store only.  No money back. 

This cash-value certificate is to be used on a single, in-store transaction of any number of items  
at a Michaels retail store in Ohio.  The cash-value certificate is valid on regular, sale, 
promotional and/or clearance priced items.  No more than one cash-value certificate may be 
redeemed in any one transaction,  The cash-value certificate is not valid on purchases of 
Michaels classes, of any third-party or Michaels gift cards or general-use prepaid cards.  The 
cash-value certificate is not valid on prior purchases.  The cash-value certificate is not 
redeemable for telephone orders or Michaels.com (or other online) purchases.  The cash-value 
certificate is void if copied, sold, purchased, and where prohibited.  The cash-value certificate 
must be surrendered at time of purchase.  The cash-value certificate is not redeemable for cash, 
and any remaining balance not used in a single, in-store transaction of any number of items shall 
be forfeited.  The cash-value certificate cannot be redeemed as cash or merchandise credit if 
merchandise purchased with the cash-value certificate is returned.  The cash-value certificate is 
not a gift card or gift certificate under Ohio law.  The cash-value certificate cannot be replaced or 
redeemed if lost or stolen.  Michaels employees are not eligible to accept or redeem the cash-
value certificate. 

Cashiers: Use vendor coupon as tender, and collect and retain certificate. 
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IN THE COURT OF COMMON PLEAS 
LAKE COUNTY, OHIO   

CASE NO. 12-CV-001097 
 

JUDGE JOSEPH GIBSON 
 

WILLIAM J. HENRY,  
 

Plaintiff, 
 

vs. 
 

MICHAELS STORES, INC., 
 

Defendant. 
 

  

 

 
 

[PROPOSED] ORDER AND JUDGMENT 
 

 Before the Court is Plaintiff’s Unopposed Motion for Final Approval of the Class Action 

Settlement and Entry of Judgment, and Plaintiff’s Unopposed Motion for Award of Attorney’s 

Fees, Reimbursement of Expenses, and Payment of Plaintiff Incentive Award. Upon thorough 

review of said Motions and the accompanying Memorandum, Declarations of Class Counsel, and 

Exhibits, this Court finds Plaintiff’s Motions well-taken. 

 WHEREFORE, the Court orders as follows: 

 1. For the purposes of this Order of Dismissal and Judgment, this Court adopts all 

defined terms as set forth in the Class Action Settlement Agreement and Release (the 

“Settlement Agreement”); 

 2. This Court has subject matter jurisdiction and has personal jurisdiction over the 

class representative, the members of the Settlement Class, and Defendant; 

3. Solely for purposes of effectuating this Settlement, this Court has certified a class 

of all members of the Settlement Class, as that term is defined in and by the terms of the 

Settlement Agreement. 
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4. With respect to the Rule 23 Class and for purposes of approving this Settlement 

only, this Court finds and concludes that: (a) the members of the Rule 23 Class are ascertainable 

and so numerous that joinder of all members is impracticable; (b) there are questions of law or 

fact common to the Rule 23 Class, and there is a well-defined community of interest among 

members of the Rule 23 Class with respect to the subject matter of the Litigation; (c) the claims 

of Plaintiff William Henry are typical of the claims of the members of the Rule 23 Class; (d) 

Plaintiff has fairly and adequately protected the interests of the members of the Rule 23 Class; 

(e) a class action is superior to other available methods for an efficient adjudication of this 

controversy and common issues predominate over individual issues; and (f) the counsel of record 

for Plaintiff, i.e., Class Counsel, are qualified to serve as counsel for Plaintiffs in his individual 

and representative capacities and for the Rule 23 Class. 

5. The Court finds that the Class Notice to Class Members constituted the best 

notice practicable, and distribution of the notice was adequate and fully met the requirements of 

due process under the United States Constitution; 

 6. The Court approves the settlement of this case as set forth in the Settlement 

Agreement, and it finds that each of the releases and other terms are fair, reasonable, and 

adequate as to the Settling Parties and satisfies the requirements of Ohio Civ. R. 23; 

 7. The Settling Parties are directed to perform in accordance with the terms set forth 

in the Settlement Agreement.  

 8. The Litigation is dismissed with prejudice, and the Settling Parties are to bear 

their own attorney’s fees and costs, except as otherwise provided in the Settlement Agreement; 

the Court concludes that $990,000 in fees and expenses to be paid by Michaels to Class Counsel 

are fair and reasonable ; 
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 9. This Court approves $10,000 as an incentive award payment to Plaintiff Henry to 

be paid by Michaels;  

10. The Court reserves exclusive and continuing jurisdiction over the Litigation, the 

Plaintiff, the Settlement Class, and the Defendant for the purposes of supervising the 

implementation, enforcement, construction, administration, and interpretation of the Settlement 

Agreement and this Judgment. 

 11. This document is a judgment for purposes of appeal; 

 12. This matter is hereby DISMISSED with PREJUDICE, and Clerk is directed to 

mark this case CLOSED. 

 

IT IS SO ORDERED 

DATED:   _____________________________ ____________________________________ 
       The Honorable Judge Joseph Gibson 
       Judge 
 
 
 
 


